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JR. AGAINST FIRSTKEY 

§ OF TEXAS 

PRELIMINARY ORDER 

Arnulfo Araguz Jr. filed a formal complaint against FirstKey alleging unlawful electric 

billing practices and denial of his right to choose an electric provider. This preliminary order 

identifies the issues that must be addressed and issues not to be addressed in this proceeding. 

I. The Complaint and Responses 

Mr. Araguz rented a home from FirstKey in Houston, Texas where he received electric 

service from TXU Energy Retail Company LLC, a retail electric provider. Although it appears 

that Mr. Araguz's residence was individually metered, Mr. Araguz's complaint includes 

FirstKey's statements that FirstKey managed his electric account. chose his electric provider for 

him, and billed him for services provided by TXU Energy.' In addition to this indirect billing 

arrangement, Mr. Araguz also alleged that he stopped receiving his utility bill in the summer 

of 2021 and that he did not receive his October 2021 bill until January 2022.2 Lastly, Mr. Araguz 

asserted that an audit conducted by TXU Energy discovered overbilling on his account.3 Mr. 

Araguz seeks a correction to his electric bills, payment for pain and suffering, and waivers of rental 

payments and certain fees.4 

FirstKey responded that it had contracted with TXU Energy to provide electric service to 

its vacant residential properties.5 When a new tenant would move into the residence, Firs{Key 

would offer to continue managing that residence's electric service account with TXU Energy.6 

' Complaint at 20 (Feb. 2,2022). 

2 Id. all. 

3 /d. at 1,5 

4 /d. at 3. 
5 Response at 2 (Mar. 2,2022) 
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l lowever, FirstKey asserted that it is discontinuing this practice and all residents of its properties 

must now individually contract for their own electric servicef FirstKey asserted that Mr. Araguz 

agreed to this arrangement during his tenancy through October 31,2021,8 after which Mr. Araguz 

changed providers to receive electric service from Champion Energy Service. ' 

II. Procedural History 

Mr. Araguz filed a formal complaint on February 2,2022. FirstKey filed a response on 

March 2,2022. On March 9,2022, Commission Staff filed a statement of position and requested 

that this proceeding be referred to the State Office of Administrative Hearings (SOAI-1). 

Mr. Araguz and FirstKey were directed, and Commission Staffand other interested persons 

were allowed, to file by September 16,2022 a list of issues to be addressed in the docket and also 

identify any issues not to be addressed and any threshold legal or policy issues that should be 

addressed. FirstKey and Commission Staff each timely filed a list of issues. Mr. Araguz did not 

file a list ofissues. 

1Il. Issues to be Addressed 

The Commission must provide to the administrative law judge (ALJ) a list of issues or 

areas to be addressed iii any proceeding referred to SOAH.'0 After reviewing the pleadings 

submitted by the parties, the Commission identifies the following issues that must be addressed in 

this docket: 

1. Did Mr. Araguz comply with the informal complaint process under 16 Texas Administrative 

Code (I'AC) § 22.242(c)? 

2. I)id Mr. Araguz meet all of the requirements to bring his formal complaint under 16 TAC 

§ 22.242(e)'? 

3. For each asserted violation of the Commission's rules, what was the relevant time period of 

each oithe alleged violations? 

7 Id 
8 /£/ 

'<' Tex Govi Code § 2003 049(e). 
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Jurisdiction 

Does the Commission have jurisdiction over this complaint? 

During the time period at issue, who was the account holder for electric service provided to 

Mr. Araguz? 

, During the time period at issue, how was Mr. Araguzs electric energy consumption measured'? 

Did FirstKey bill Mr. Araguz for separately metered electric service as defined by l 6 TAC 

§ 25.5(120)? 
a. Did an individual meter measure Mr. Araguz's electric energy consumption? 

b. Was Mr. Araguz directly billed by a utility, retail electric provider, electric cooperative. or 

municipally owned utility? 

c. ls FirstKey a retail electric provider as defined by 16 TAC § 25.5(114)? If 1101, do the 

requirements applicable to retail electric providers under 16 TAC § 25.479 concerning 

electric service bills also apply to FirstKey? 

Complaint and Remedies 

8. Did Mr. Araguz reside in an area where customer choice as defined by l 6 TAC § 25.5(22) was 

in effect during the time period of the alleged violations, and is Mr. Araguz's residence 

separately metered? If so, did FirstKey' actions or inactions interfere with Mr. Araguz's 

freedom to choose a retail electric provider, an electric cooperative offering customer choice. 

or a municipally owned utility offering customer choice? PURAN § 39.107(c) and 16 TAC 

§ 25.5(22). 
In billing Mr. Araguz for his electric utility usage, did FirstKey charge Mr. Araguz in excess 

of the actual charge imposed on FirstKey for that electricity? 

10. If FirstKey did not comply with Commission rules or PURA, what is the appropriate remedy? 

This list o f issues is not intended to be exhaustive. The parties and the ALJ are free to raise 

and address any issues relevant in this docket that they deem necessary, subject to any limitations 

imposed by Section IV of this Order, by the ALJ, or by the Commission in future orders issued in 

" Public Utility Regulatory Act, Tex. Util. Code §§ I 1.001 -66.016. 
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this docket. The Commission may identify and provide to the ALJ in the future any additional 

issues or areas that must be addressed, as permitted under Tex. Gov't Code § 2003.049(e). 

lv. Issues Not to be Addressed 

Ehe Commission identifies the following issues that need not be addressed in this 

proceeding for the reasons stated. 

1. Is Mr. Araguz entitled to monetary damages or waivers of rental payments and fees? 

As a creature of statute, the Commission's powers and duties are limited to those that the 

[.egislature expressly conferred on it through statute and the implied powers that are reasonably 

necessary to accomplish the Commission's express responsibilities. 12 Although the Commission 

has been expressly delegated authority to grant some remedies (such as ordering charges or refunds 

to resolve billing disputes), the Commission does not have authority to order some forms of relief 

available in courts oflaw, such as awarding attorney's fees, court costs, or damages. Those types 

ofreliefunust be sought before a court of competent jurisdiction. 

The Commission has jurisdiction over this complaint to make determinations within the 

administrative framework provided by PURA and the Commission's rules. Complaints presented 

to the Commission regarding matters within the administrative framework can only be resolved as 

a regulatory matter. In this docket, the Commission may make determinations regarding alleged 

violations ofPURA, the Texas Water Code, and Commission rules. Once the Commission issues 

a final order in this complaint docket, a court may use the regulatory determinations made by the 

Comniission under its exclusive jurisdiction to adjudicate claims that are within the court's 

jurisdiction. 

V. Effect of Preliminary Order 

The Commission's discussion and conclusions in this Order regarding issues that are not 

to be addressed should be considered dispositive of those matters. Questions, if any, regarding 

" C ' omplaini of Giovanni Homes Corporation Against Oncor Electric Delivery Company LLC , IDocket 
No 45854 , Preliminary Order at 4 ( Aug . 25 , 2016 ); see also Tex Mun . Power Agencyv . Pub Util . Comm ' n of 
Ter, 253 S.W.3d 184, 192-93 (Tex. 2007) (quoting Pub. Util. Comm'n of Tex. v. City Pub Serv. Bd of San 
Antomo , 53 S . W . 3d 310 , 315 ( 1 ' ex , 2001 )); Sw Elec Power Co v . Grant , 73 S . W . 3d 211 , 216 ( Tex . 2002 ) ( citing 
Stale v Pub l . Jill Comm ' n , 883 S W . 2d 190 , 194 ( Tex . 1994 )) 
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issues that are not to be addressed may be certified to the Commission for clarification ifthe SOAH 

ALJ determines that such clarification is necessary. As to all other issues. this Order is preliminary 

in nature and is entered without prejudice to any party expressing views contrary to this Order 

before the SOAH ALJ at hearing. The SOAH ALJ, upon his or her own motion or upon the motion 

of any party, may deviate from the non-dispositive rulings of this Order when circumstances 

dictate that it is reasonable to do so. Any ruling by the SOAH ALJ that deviates from this Order 

may be appealed to the Commission. The Commission will not address whether this Order should 

be modified except upon its own motion or the appeal of a SOAH ALJ's order. Furthermore, this 

Order is not subject to motions for rehearing or reconsideration. 

Signed at Austin, Texas the &~' day of UOE~p« 2022. 

PUBLIC UTILITY COMMISSION OF TEXAS 

- 45 • 4 
PETER M. LAKE, CHAIRMAN 
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